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EVIDENCE - Admissibility - Documents - Photocopy of agreement - Is
admissible - As appellant did not suggest a difference between it and the
original (H1)

ACTIONS - Counterclaim - Special damages claimed - Was rightly dis-
missed - For not being proved (H2)

DAMAGES - Special damages - Pleadings - Proof - Plaintiff claiming
special damages - Is obliged to plead, particularize and prove same (H3)

EVIDENCE - Proof - Special damages - Proof of - Carriage of goods -
Awards made in respect of the goods - Mere evidence of loss of the
goods - Is not admissible - As proof of special damages (H4)

DAMAGES - Special damages - Claimable heads - Quantification - Strict
proof - Supply of particulars - Are all necessary for the claim to succeed
(H5)

DAMAGES - Professional fees - Sought to be recovered as damages -
Has no basis - And is an usual claim in Nigeria for now - Where Solici-
tor’s fees - Are not awarded as part of damages in court cases (H6)

DAMAGES - Pleadings - Evidence - Admissibility - Courts - Where evi-
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dence upon which damages were awarded - Are inadmissible - Supreme
Court will expunge them (H7)

FACTS

The plaintiffirespondent is engaged in the business of shipping,
warehousing, clearing and forwarding of goods. It engaged the defend-
ant/appellant (a transporter of goods) to transport some iron rods and
bags of cement from Warri Port to be delivered to Fougerolle (Nig.) Ltd.
.at Ajaokuta. It was alleged that those goods were not delivered. Plaintiff
‘filed an action before Warri High Court against the defendant claiming
various sums of money as damages, totalling about N334,254.00. De-
fendant claimed that he delivered the goods and counterclaimed for spe-
cial and general damages.

The trial court found in favour of the plaintiff and awarded a total
sum of N189,000.00 in its favour under different heads including
N74,000.00 special damages for cement and iron rods. The counter-
claim was dismissed. Defendant’s appeal to the Court of Appeal was
:dismissed. Being dissatisfied, defendant has further appealed to the Su-
preme Court.
ISSUES FOR DETERMINATION

“3. WhethethelearnedJustices of th€ourt of Appeal wergisti-
.fied in holdingthat thetrial Judge wasgight in awardingthe sum of
N74,000.00 (Seventy-FodihousandNaira) as poven items of special
damages nospecifically pleaded and/ostrictly proved as cost of the
alleged missingoods, N20,000.00 (TwenithousandNaira) as alleged
legal fees paid in aalleged suitwhich proceedings were not tendered
'before him as well as N 10,000.00 (Ten Thouddaita) asalleged
costs of searches respectively in the absence ofaliy receipts ten-
dered by the allegeaceipts ofthe saidamounts and or detailedinven-
tory shownwith mathematical quantification tihat effect’
| “(i) Whether Exhibit ‘A’, the photocopy of the agreentativeen
thepartieswasrightly admitted in evidence.

(i) Whether the learnedustices othe Court of Appeal were cor-
rect in the decision that the learnetal Judge properly evaluatetie evi-
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dencecalled on eitheside before eiving at his decision.

(iii) Whether the award omhe footing ofspecialdamages of
N20,000.00 being legal fepaid bythe respondent in sulit arisingout of
the appellant’s leach of contracand N 10,000.00eingcosts of making
searches anénqguiries fothe goods nodelivered by thappellant were
rightly upheld bythe court below.

(iv) Whetherthe decision of théearnedtrial Judgethat the ap-
pellant did nodeliverthe goods in accordaneeith the terms of the con-
tract wasrightly affirmed bythe court below.

(v) Whether the dismissal of tappellant'scounterclaim was cor-
rectly affirmed by the learnetlistices of th&€ourt of Appeal.

HELD (Unanimously allowing the appeal pg¢wWAIFO JSC)

Admissibility - Documents - Photocopy of agreement

1. A photocopy of such an agreement is admissible as the appellant did not
suggest that the contents were different from those obtigenal: see
Sections 95(b) and 97(1) (b) of the Evidence Act. Even so, it would have
been up to him to tender the originattmtradict the photocopy if he felt

the photocopy was at variance with the original. (p. 1666 G)

Special damages claimed - Was rightly dismissed

2. This deals with the counterclaim which was dismissed. The appellant
had counterclaimed for some specific amounts as special damages on
the ground that the respondent deducted them frorertilement for
services rendered as a transporter. The trial court fountishaliegation

was not proved, as indeed it was not. The court below upheld that find-
ing There is no merit, in my view, in issue 5 and | answer it in the
affirmative. (p. 1668 E)

Special damages - Pleadings - Proof

3. The law is clear that special damages must be pleadqaioved strictly:

see B. E. O. O. Industries (Nigeria) LtdMaduakor (1975) 12 S. C. 91 at
108. It isthere stated that a plaintiff claiming special damages has an
obligation to plead and particularize any item of damage and that the said
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obligation to particularise arises not because the nature of the loss is
necessarily unusual, but because plaintiff who has the advantage of being
able to base his claim on a precise calculation must give the defendant
access to the facts which make such calculation possible: per Lord

B Donovan irPerestrello’s case (supra) at pages 579-580. The said paragraph
970 inMayne and MacGregor (supra) says inter alia:

“Special damages consists in all items of loss which must be speci-
fied by (the plaintiff) before they may be proved and recovery granted.

C See also Obmiami Brick & Stone (Nig) Ltd v. A.C.B. Ltd (1992). 3 NWLR
(Pt.229) 260 at 312. The respondent had the obligation to state the number
of iron rods which he claims as an item of lasd the price of each in the
Statement of Claim relied on. Teame must be done in regard to the bags
of cement. The respectiy@ice of each must also be stated and then

D given in evidence to justify the amount claimed. (p. 1670 C)

Carriage of goods - Awards made in respect of the goods
4. The appellant now argues before this court urging us to interfere with

Ethe awards made against himpaftticularly that for N74,000.00 (Sev-
enty-four Thousand Naira) for the allegassing IRON RODS and CE-
MENT which items were NEITHER SPECIFICALLY PLEADED and/or
STRICTLY PROVEDsee page 20 ofhe appellant’s brief of argument.

g | think it must be acknowledged that even under the omnibus ground of
appeal complaining that the judgment is against the weight of evidence,
this submission must be regarded as correct because there was no proper
pleading as to the quantities of the iron rods and cement and evidence
was not given as to their respective values. The guayt of the State-
ment of Claim where iron rods and cement were mentioned was the final
claim paragraph. There it is simply state thus:

“41 trucks of cement and iron rods lost N74,000.00
Even if this had been made an averment and not just part of the

H particulars of claim, it would still have been woefully inadequate and lacking
in specificity. There is no indication as to how many bags of cement and
number of iron rods in one truck. The questiemains how N74,000.00
stated was calculated. No court ctermine this without an averment as
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to the number of iron rodend bags of cement and the cost of each. In the
circumstancesherefore, the evidence adduced must be considered inad-
missible. (p. 1671 A)

Special damages - Claimable heads - Quantification B

5. The law is that for special damadede awardedapart from being
specifically pleaded, they must be in respect of claimable heads of dam-
age; and the special damages should easily lend themselves to quantifica-
tion or assessment, supported by credible evidencanyrevent, the
special damages must beictly proved since without such proof no
award can be made . Ittime thatas said In Imana v. Robinson (1979)
3&4 S. C 1 at 23,strict” proof does not mearutusual proaf” but the
observation at page 23 of that same authority goes on to say that it im-
plies that‘a plaintiff who has the advantage of being able to base his &aim
upon a precise calculation must give the defendant access to the facts
which make such calculation possilt@ing Lord Donovan in Perestrello’s

case (supra). Therefore , in essence, there must be particulars upon which
special damages are based, there musvidence in proof and the eviE
dence must be credible. Therard of 74,000.00 has faile@meet these
criteria. (p. 1671 F)

Professional fees - Sought to be recovered as damages F

6. | can find no basis for this award. Fifagts about the alleged suit were

not pleaded at all. So there is nothing to show that Fougerolle succeeded
in the alleged suit. This is important because if it was a spurious suit

which Fougerolle lost, how can the appellant be made liable for the fees
paid by the respondent to defend it? Secondly it is an unusual claif and
difficult to accept in this country as things stand today because as said
by Uwaifo, JCA,in Ihekwoaba ACB Ltd (1998) 10 NWLR (Pt 570) 590

at 610-611:

“The issue of damages as an aspect of solicitor’s fees is ndt one
that lends itself to support in this country. There is no system of costs
taxation toget a realistic figure. Costs are awarded arbitrarily and certainly
usually minimally. 1 do not therefore see why the appellants will be entitled
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to general or any damages against the auctioneer or against the mortgagee
who engaged him, in the preseaise, on the ground of solicitor’s costs
paid by him’
Thirdly, it was a litigation the respondent should have prevented the
g said Fougerolle from engaging in by simply undertaking to pay for the al-
leged lost goods since, according to the present actiogotigs were
said not to have been delivered. What was it themethgondent had to
defend by paying legal fees, which it latiecided to pass on to the appel-
lant, when it was obvious he would have no defence to the claim by Fougerolle
for its goods or their value? | am quite satisfied that the claim for the fees
paid by the respondent to counsel to defend that action is unreasonable and
the amount involved cannot be recovered from the appellant. (p. 1672 C)

D DAMAGES - Pleadings - Evidence
7. 1t is clear to me that on a broad but fundamental perspective, the
evidence led in respect of the amountdN@#,000.00, N20,000.00 and
N10,000.00 are inadmissible having regard to the state of the pleading by
E the respondent, quite apdiniat it is inadequate and too general. Such
evidence must bdiscountenanced as it goes to no issue. The two courts
below had aobligation to expunge the said evidence from the record and
decide the case on properly and legally admissible evidence but failed in this
= regard, this court is now entitled to do so: see Ajayi v. Fisher (1956) SCNLR
279 at 281.
| have come to the conclusion that the respondent failed to establish
its claim and that there is merit in this appeal even though it was clumsily
s presented. (p. 1673 H)

NOTABLE POINT OF INTEREST
UWAIFO JSC

H 1. Need for Solicitors to avoid offensive language
And the appellant’s brief of argument was written by Mr. Okiemute Mudiaga
Odje in what, to use a fair though inadequate expression (for which | have
no apology), is a bombastic and highly offensive grandiloquent language.
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Mr. Odje is seriously advised to reconsider &pproach to advocacy
otherwise it will earn him nothing but reproach and professional disable-
ment. (p. 1674 D)

REPRESENTATION B
Chief Robert Clarke, for the Respondent
Appellant absent. Not represented
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LEAD JUDGMENT BY UWAIFO JSC
The facts othis case are simple. Th®aintiff who is engaged in
thebusiness o$hipping, warehousing, clearing and forwarding of godds
enteredinto acontractwith the defendant, a transporter of goods. The
contract was for the defendant to transport sowmerods and bags of
cement from the Warri Port to be delivered to the Fougerolle (Nig) Lim-
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ited at Ajaokuta. It was alleged that those goods were not delivered, where-
upon,theplaintiff claimedfor:

1. Cost of goods. N74,254.60(sic)
2. Loss of commission from contract
B with Fougerolle (Nig) Ltd. 140,000

3. Expenses incurred in makingyuiries 10,000.00
4. Cost of defendingction by

Fougerolle (Nig) Ltd. 20,000.00
c 5. General damages 90,000.00
Total N334,254.00(sic)

Thedefendantontendedhat itdelivered thegoodsand coun-
D terclaimed for N7,165.50 apeciadamages which haleged the plaintiff
deducted from higntitlementand N88,924.44 as general damageih,
however, did not add up to the N 100,000.00 stateHeatotalcounter-
claim.
E On 27th January, 1995, Nareborsitting at theHigh Court, Warri,
in an inordinatelylong judgmenthavingregard tahe simplenature of
the case, found fothe plaintiff and awarded damagesfaiows

“a. Generaldamages................. N85,000.00
= (i) 41 trucks otement and iron rodest 74,000.00
(i) Cost ofmaking searches andquiries 10,000.00
(iii) Professional fees of Fougerolle’s case 20,000.00
against plaintiff
G Total N_189,000.00"

The
counterclaimwasdismissedThe defendant appealedainst thgudg-
ment.

H On 8thluly, 1999, in arequallyinordinately long judgment by Ba’bba,

JCA.. with whichSalami and Tabail JCA.,agreedthe Court of Appeal,
Benin Division upheld the decision of the Hi@lourt. The defendant
(hereinafter referred to appellant)as further appealed thois court and
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raisedfive issuesfor determination of thiappeal. | must sathat the
issues were mostelegantlyframed. | do nothink | ought to reproduce
themall exceptissue 3 whichappears moselevant. Itreads:

“3. WhethethelearnedJustices of th€ourt of Appeal wergisti-
fied in holdingthat thetrial Judge wasight in awardingthe sum ofg
N74,000.00 (Seventy-FoiihousandNaira) as poven items of special
damages nospecifically pleaded and/ostrictly proved as cost of the
alleged missingoods, N20,000.00 (TwertfihiousandNaira) as alleged
legal fees paid in aalleged suitwhich proceedings were not tendered
before him as well as N 10,000.00 (Ten Thouddaida) asalleged
costs of searches respectivelytlire absence of anyalid receipts ten-
dered by the allegectceipts of theaidamounts and or detailed nven-
tory shownwith mathematical quantification tthat effect’

On theother handthe plaintiff (hereinafter referred to as the fe-
sponderseemed to haverell paraphrased the said issues raised by the
appellant,exceptthat he failed tanentionthe amount of N74,000.00 in
issue(iii), asfollows:

“(i) Whether Exhibit ‘A’, the photocopy of the agreenitiveenE
thepartieswasrightly admitted in evidence.

(ii) Whether the learnedustices othe Court of Appeal were cor-
rect in the decision that the learn&thl Judge properly evaluatdtie evi-
dencecalled on eitheside before eriving at his decision. F

(iif) Whether the award omhe footing ofspecialdamages of
N20,000.00 being legal fepaid bythe respondent in suit arisingout of
the appellant’s leach of contracand N 10,000.00eingcosts of making
searches andnquiries fothe goods notlelivered by thappellant were
rightly upheld bythe court below. G

(iv) Whetherthe decision of théearnedtrial Judgethat the ap-
pellant did nodeliverthe goods in accordanaeith the terms of the con-
tract wasrightly affirmed bythe court below.

(v) Whether the dismissal of thepellant'scounterclaim was cor-H
rectly affirmed by the learnetlistices of th&€ourt of Appeal.

Beginning withissue 1the contention othe appellant is that a
photocopy of the agreement instead of the original betweerparties
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waswrongly admitted in evidence. The respondent argues thakibe

ence ofthat agreement was specifically admitted by the appellant in his

Statement of Defence and so a copy of the agreemadtrisssible as

secondary evidence. | have no doubt that there is no merit in issue 1. The
B respondenpleaded the agreement in paragraph 4 of its Statem@tdiof

thus:

“By an agreement inriting enterednto in Warri, dated the 1st day
of July, 1981, and made between thkintiff of the one part and the
defendant of the other part, theaintiff engaged the services of the

C defendant irthe transportation of the plaintiff's goods from the port of
Warri to any designated destination in the relevant Waybills#i¢tAgree-
menttitled ‘Conditions of Carriage of Goods ltlge Transporter’ shall be
founded upon at therial of this action”

D The appellant responded in paragraphad 3 of the Statement of
Defence asollows:

“2 Defendant admits paragraphs 1, 2, 3 and thefstatement of
claim only tothe extent of the corporastatus ofthe plaintiff and the

g legal status of the defendartheother averments therein arehe-
mently denied andlaintiff is put to the strictest proof of the same at the
trial of this action.

3. In further traverse of paragraph 4, the defendant avers that the
agreement pleaded therein was scrupulously complitdbydeposit on
behalf of the defendant of a ‘Goods-in-Transit Insurance Policy’ in re-
spect of all the goodm transitu as an indemnity by th@surance
Company to thelaintiff for any loss or losses occasioned by loss and/or
destruction during carriage by defendant. The sarikebe reliedupon

G at thetrial.”

A photocopy of such an agreement is admissible as the appel-
lant did not suggest that the contents were different from those of the
original: see Sections 95(b) and 97(1) (b) of the Evidence Act. Even

H so, it would have been up to him to tender the original toontradict
the photocopy if he felt the photocopy was at variance with the origi-
nal.

As regards issue 2think byand large the two courts below did
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the evaluation of thevidence adduced ithis case. However, | must
add here that even though the two courts below apparently evaluated the
evidence, they completely overlooked the worth of such evidence having
regard to the quality of the pleading by the respondent. The problem
naturally arisesvhether theycould possiblyhave done thevaluation

with the necessarynsight. The argument canvassed by the appellant in
respect othisissue igjuite revealing t@ome extent ithis regard. It is

the contention of learnezbunsel forthe appellant, Mr. Odje, that it was
wrong to award speciglamages aslaimed bythe respondent when they
wereneither specificallyleaded nostrictly proved. Inthis respect, thé®
argument is thagincepartiesare bound byheir pleadings, evidence ad-
duced when not based on pleaded’ facts goes to no issue; and the evi-
dence must be rejected and the case decidésbatly admissibleevi-
dence. The case of Okonji v. Njokanma (1991) 7 NWLR (Pt.202) 181 at
146 was cited. It was further emphasised in the brief of argument that
the awards, particularly that of N74,000.00 ii@n rods and cement,
were wrong,basing this orthe fact that The iron andcement had no
mathematical quantification in numbekslo weight and/or pound weighg
andthus were totally beft of material particulars and were IRRECOV-
ERABLE and wrongly claiméd.shall discuss the essencetbfs argu-
ment in the course @his judgment when dealingith issue 3.

Issue 4The evidence is that tlegpellant dichotdeliver thegoods.
Theappellanipleaded howdeliverywas done in paragraphs 5 and 6 of lt:he
Statement of Defence as follows:

“5. By way of contradiction the defendant avers that at anytime
defendant loadeglaintiff's goodsinto its vehicles during the currency
of the contract for delivery tany destination, theplaintiff prepared aG
wayhbill of 4(four) copies, 1 (one) which plaintiff kept and 3 (three) of
which werehanded over taefendant'sdrivers who on anival of the
consignment ahe appropriate destination on delivery of the seod-
signment, causgslaintiff’s agent and/or consignee tign each of they
said (3) threavaybills asevidence ofgceipt and then the goods are passed
on to theirpossession and/or custody:

6. Theduly signedtriplicate set ofwaybills are therodge (sic) in
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duly designated offices pfaintiff's asfollows:-
(a) 1st copy(white incolour) is retained bythe consignee
(Fougerolle Nigeria Limited Ajaokuta).
(b) The second copisually blue in colour) is lodge (sioyith
g plaintiff's security personnel and/or officer at ttheliverysite atplaintiff's
Ajaokuta yard.
(c) The third copypink) ishanded back to the defendamtisver
who return(sic) same to defendant’s Warri headquarters for processing
and/or accounting purpose to obtain paymdotseach and every such
haulage. The defendasthall rely onphotocopies of theink colour Way-
bills original which has since been handedkr toplaintiff’s company
for processing and/ caccounting purposes
The learnedrial Judge failed to accept the evidence ledhis
D regard. ltwould appear the said copies were not tendered. | have examined
theexhibitsadmitted at th&rial and could not find such documents among
the exhibits. Inthe absence of documentary evidence, the two courts be-
low would havenothing tobase thelaim that there had beakelivery
Eon.. However, it is the contention in issue 3 that really determines the ques-
tion of liability.
Issue 5This deals with the counterclaim which was dismissed.
The appellant had counterclaimed for some specific amounts as
I:special damages on the ground that the respondent deducted them
from his entitlement for services rendered as a transporter. The trial
court found that his allegation was not proved, as indeed it was not.
The court below upheld that finding There is no merit, in my view,
in issue 5 and | answer it in theaffirmative.
I now go back to issue 3. This concerns some of the sums awarded
to the respondent in his claim against the appellant. The claim in full reads
thus:

“(1) SPECIAL DAMAGES

H (i) Cost of goods lost N74,254.60(sic)
(ii) Loss of commission from contract dated 10/7/81 with
Fougerolle Nigeria Ltd. N140,000.0

PARTICULARS



Nwanji v. Coastal Services Ltd (2004) 6 KLR Uwaifo JST569

Period of contract from 10/7/83

When contract was terminated

on 19/8/82 and the commission on
contract per month was N20,000.00 per
month making a total loss on contract N 140,000.00 B
(iif)  Cost of expenses incurred in making

searches and enquiries for the lost goods N 10,000.00

(iv) Cost of defending action instituted by
Fougerolle (Nig) Limited and NICON

Insurance Company in suit No. LD/586/87 ¢
in Fougerolle and NICON v. Coastal

Services Limited. N20,000.00

(2) General Damages . 90,000.

Total N334,254.00(sic) D

The appellant contends irespect of cost of goods said to have
beenlost, that the N74,000.0@warded for missing iron rods and ce-
ment cannot bgistified since those items were not specifically pleaded
and value assigned to each of them .The respondent reactiondn its
brief of argument was thahbne of the grounds of appeal filed against
the judgment of the learned trial Judge challenged the finding sum of
N74,000.00. Itvas thereforanot an issue before the Court of Appeal
and hence, cannot be an issue before this court .Even in the groulgds of
appeal fronthe decision of th€ourt of Appeal to this court, the award
of N74,000.00 isot mentioned anywhefe.

It is notquite correct to say that the award of 74,000.00 was not
an issue before the Court of Appeal. It was an issue raised even though
obliquely bylearnedcounsel’'sunfortunate style of writing and argu-
ment ,agart of hisissue 2 irthat court. He thearged the court below
“to interfere bysettingaside the saidawards, paticularly that for
74,000.00 (Sevensour Thousand Naira) for the alleged missing IRON
RODS and CEMENWhich items werddEITHER SPECIFICALLYH
PLEADED and\orSTRICTLY PROVED- see page 172 otourt be-
low, perBa’bba, JCA., said in the leading judgment:

“There is evidence by"P.W that plaintiff demandeN74,000.00
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(Seventy-Four thousand Naira) from defendant beigg ofthe good
lost. N74,000.66k (sic) igleaded in paragrapi3(i) of the plaintiff’s
amendedstatement oflaim. There is also credible evidence tigs
of cement and iron rods were not delivered as agreed and werstidind
g Missing”
The court below overlooked tfi@ct there was ngpecific pleading
of thequantity ofiron rods and bags of cement all allegedly not delivered
and thevalue ofeachitem. And no evidence was given as to the value of
each item So thguestiorremained whether tjadgment on that amount
which was claimed agpecial damages could baid to besupported by
evidence.
The law is clear that special damages must be pleadsad proved
strictly: see B. E. O. O. Industries (Nigeria) Ltd v.Maduakor (1975)
D12 S. C. 91 at 108vhere this court approved Lord Donovan’s observation
in Perestrello E . Companhia Limitada v. United Paint Co. Ltd (1969) 1
WLR 570 at 579, and a passag#liayne and MacGregor on Damage$ 12
Edn. (1961), para 1970t is there stated that a plaintiff claiming
E special damages has an obligation to plead and particularize any
item of damage and that the said obligation to particularise arises
not because the nature of the loss is necessarily unusual, but be-
cause plaintiff who has the advantage of being able to base his claim
on a precise calculation must give the defendant access to the facts
which make such calculation possible: per Lord Donovan in
Perestrello’s case (supra) at pages 579-580. The said paragraph 970 in
Mayne and MacGregor (supra) says inter alia:

“Special damages consists in all items of loss which must be
specified by (the plaintiff) before they may be proved and recovery
granted”

See also Obmiami Brick & Stone (Nig) Ltd v. A.C.B. Ltd (1992).

3 NWLR (Pt.229) 260 at 312. The respondent had the obligation to
H state the number of iron rods which he claims as an item of loss and
the price of each in the Statement of Claim relied on. Theame
must be done in regard to the bags of cement. The respectmeéce of

each must also be stated and then given in evidence to justify the

F

G
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amount claimed.

The appellant now argues before this court urging us to in-
terfere with the awards made against him particularly that for
N74,000.00 (Seventy-four Thousand Naira) for the allegissing IRON
RODS and CEMENT which items were NEITHER SPECIFICALLY;
PLEADED and/or STRICTLY PROVED: see page 20 othe appellant’s
brief of argument. | think it must be acknowledged that even un-
der the omnibus ground of appeal complaining that the judgment is
against the weight of evidence, this submission must be regarded
as correct because there was no proper pleading as to the quantitigs
of the iron rods and cement and evidence was not given as to their
respective values. The only part of thet&ement of Claim where
iron rods and cement were mentioned was the final claim paragraph.
There it is simply state thus: D

“41 trucks of cement and iron rods lost N74,00Q:00

Even if this had been made an averment and not just part of
the particulars of claim, it would still have been woefully inadequate
and lacking in specificity. There is no indication as to how many bags
of cement and number of iron rods in one truck. The question re-
mains how N74,000.00 stated was calculated. No court cdater-
mine this without an averment ago the number of iron rodsand bags
of cement and the cost of each. In the circumstancéserefore, the
evidence adduced must be considered inadmissible .

The law is that for special damages tbe awarded, apartfrom
being specifically pleaded, they must be in respect of claimable heads
of damage; and the special damages should easily lend themselves
to quantification or assessment, supported by credible evidenceee®
Okulaja v. Haddad (1973) 11 S. 857 at 362; West. African. Shipping
Agency (Nig) Ltd v. Kalla (1978) 3 S.C. 2Ih any event, the special
damages must betrictly proved since without such proof no award
can be made see Shell B.P. v .Cole (1978] 3 S. C. 183; Osuiji v. Isid¢ha
(1989) 6 S.C (Pt. 11) 158, (1989) 3 NWLR (Pt111) 623 at 633,16B6.
true that as said In Imana v. Robinson (1979) 3&4 S, C 1 at 23,
“strict” proof does not mean tnusual proof “ but the observation at

=
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page 23 of that same authority goes on to say that it implies tlaat
plaintiff who has the advantage of being able to base his claim upon a
precise calculation must give the defendant access to the facts which
make such calculation possibleciting Lord Donovan in Perestrello’s

g case (supra). Therefore , in essence, there must be particulars upon
which special damages are based, there must bgidence in proof
and the evidence must be credible. Thaward of 74,000.00 has failed
to meet these criteria.

There is the award of N20,000.00 as professional fees allegedly paid
by the responds is in respect of Fougerolle ‘s dageas fees said to have
been paid by the respondent to the defemdifabrought against it by
Fougerolle in regard to non-delivery of the goods in quedtiam find no
basis for this award. First, facts about the alleged suit were not pleaded

D at all. So there is nothing to show that Fougerolle succeeded in the
alleged suit. This is important because if it was a spurious suit which
Fougerolle lost, how can the appellant be made liable for the fees
paid by the respondent to defend it? Secondly it is an unusual claim

E and difficult to accept in this country as things stand today because
as said by Uwaifo, JCA,in Ihekwoaba vACB Ltd (1998) 10 NWLR
(Pt 570) 590 at 610-611:

“The issue of damages as an aspect of solicitor’s fees is not one

l:that lends itself to support in this country. There is no system of costs
taxation toget a realistic figure. Costs are awarded arbitrarily and cer-
tainly usually minimally. | do not therefore see why the appellants will be
entitled to general or any damages against the auctioneer or against the
mortgagee who engaged him, in the preseaise, on the ground of
solicitor’s costs paid by hith

| think the above observation remains valid and do endorse it.
Chief Clarke, learned counsel for the respondémught that the
Ihekwoaba ‘s case was inapplicable. Furthermore, he thought the observa-

H tion above-quoted was an obiter. | have to say that, in my view, he is wrong.
| find the case applicable here. One of the issues canvassed in that case
which gave rise to the said observation was issue 4 which was:

“Whether the appellants, if successful, are entitled to damages for
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expenses, including legal actions occasioned by breach of duty owed by a
mortgagee to a mortgagor for wrongful exercise of power of’sale.

The claim for legal fees paid to conduct a case was eventually disal-
lowed upon the observation so made. It is a misconception to regard the
said observation as an obiter in that casgdly, it was a litigation the g
respondent should have prevented the said Fougerolle from engaging
in by simply undertaking to pay for the alleged lost goods since, ac-
cording to the present action, thegoods were said not to have been
delivered. What was it then therespondent had to defend by payin
legal fees, which it laterdecided to pass on to the appellant, when it
was obvious he would have no defence to the claim by Fougerolle for
its goods or their value? | am quite satisfied that the claim for the
fees paid by the respondent to counsel to defend that action is unrea-
sonable and the amount involved cannot be recovered from the appéf-
lant.

There isalso theaward of N 10,000.0@eing ‘cost ofmaking
searches and inquiriegsAgain, there is no singlaverment pleaded in
the Statement of Clainevenafter ithad been amended, as to the type of
searches anchquiries therespondent undertook and where he went to
for such searches amttjuiries. Rather, out of thaue,theamount of N
10,000.00 wasimply placedunderparticulars of specialamages in
the lastparagraph othe Statement of clainThe documentargvidenceF
(Exhibits C, C1 andC2) shows that NL0,000.00 was spent footel
accommodation anlansport.Exhibit Cis cash debit dN3,500.00 be-
ing “cost of hotel accommodatiand transporbill from Wari to Okene.
Ajaokutaandllorin in search ofbundles of iron @ds and bags of ce-
mentlost intransit Warri Ajaokuta” Exhibit C1 isfor N3,500 for theG
same purposé&xhibit C2 isfor N3,000.00 for thasame purpose. But
all three documents aoash debits of theespondenitself. There are
no hotebills attached.’” Thewresimply self servingdocumentary evi-
dence for @otal amount of N10,000 the factswhich were not pleadedd

It is clear to me that on a broad but fundamental perspec-
tive, the evidence led in respect of the amounts &74,000.00,
N20,000.00 and N10,000.00 are inadmissible having regard to the state
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of the pleading by the respondent, quite aparthat it is inadequate

and too general. Such evidence must kdiscountenanced as it goes

to no issuesee George v. Dominion Flour Mills Ltd (1963) 1 All NLR 71 at
77; National Investment and Properties Co. Ltd, v. Thompson Organisation

g Ltd. (1.969) NMLR; 99 at 104, Emegokwue v. Okadigbo (1973) 4 S. C 113
‘at 117, Nwawuba v. Enemuo (1988) 1 NSCC (Vol. 19) 930 at 940; (1988)
2 NWLR (Pt. 78) 581 at 595-59%he two courts below had arobliga-
tion to expunge the said evidence from the record andecide the
case on properly and legally admissible evidence but failed in this
regard, this court is now entitled to do sosee Ajayi v. Fisher (1956)
SCNLR 279 at 281: Owonyin v. Omotosho (1961) 2 SCNLR 57 at 61;
Chigbu v. Tonimas (Nig) Ltd (1999) 3 NWLR (Pt. 593) 115 at 144.

| have come to the conclusion that the respondent failed to

D establish its claim and that there is merit in this appeal even though
it was clumsily presentedand the appellant’s brief of argument was writ-
ten by Mr. Okiemute Mudiaga Odje in what, to use a fair though inadequate
expression (for which | have rapology), is a bombastic and highly of-

E fensive grandiloquent language. Mr. Odje is seriously advised to recon-
sider hisapproach to advocacy otherwise it will earn him nothing but re-
proach and professional disablemertllow theappealkindsetaside the
judgments of the two courts below togetingth the costs awarded. |

= awardN2,000. 00 asosts inthe HighCourt,N3.500.00 as costs in the
court below and NI0,000.00 as costghis court to the appellant.

BELGORE .JSC
In our procedure for trying civil mattethe position has always

been that all items claimed must be clearly pleaded. In claiming special
damages the pleading must be clear as to what is being claimed. In this
matter on appeal, a lump sum was pleaded as cement and iron rods lost
H without specifically averring the quantity and cost of each material. The

court must rely on what parties claim specifically and as impartial arbiter

must not embark on doing the arithmetic the parties pesdorward. The

purpose of pleading is to clearly alert the opponent what he is to meet.

G
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Certainly, pleading must contain facts only facts, the opponent is to meet
and not the evidencbut in a situation where loss of certain items is claimed,
quantity ofsuch items and the value in money must be clearly averred in
pleadings. This will obviate doubt and allow parties to the suit make prepa-
ration to meet the averments. That is why spedéimages must bg
clearly pleaded and strictly proved by evidence. (B.E.O.O Industries (Nig)
Ltd. v. Maduakor (1975) 12 SC 91, 108; Obmiami Brick & Stone Ltd v.
A.C.B Ltd. (1992) 3 NWLRPt. 229) 260, 312; Okulaja v. Haddad (1973)
11 S.C. 357, 3620suiji v. Isiocha (1989) 6 S.C. (Pt.ll), (1989) 3 NW
(Pt. 111) 623; 633; 636. All evidence received in respect of matters not
pleadegroperly amounts to illegally admitted evidence and go fssue
(Ferdinand George v. Dominion Flour Mills Ltd (1963) 1NILR 71, 77;
Emegokwe v. Okadigbo (1973) 4 S. C. 113, 117; National Investment
and Properties Co. Ltd, v. Thomsong@nisation (1969) NMLR 99, 104

It is therefore clear that thevo lower courts overlooked the
defects in pleading gflaintiff andillegally received evidence on matters
not properlypleaded. It is for thiseasorthat ladoptthe judgment of my
learned brothel)waifo, JSC irallowing thisappeal and | make the sarge
orders as to costs as made by him.

ONUJSC
Havingbeerprivileged taread in drafthejudgment of myearned
brotherUwaifo. JSC., | am iromplete agreement withis reasoning
andconclusions that thappeal is meritorious. Accordingly, | tadlow
the appeal and maksimilar consequential ordeisclusive ofcosts as
thereinawarded. G

EDOZIE JSC
I had read before now the leading judgmjest delivered by myH
learned brother, Uwaifo. JSC. | agmweéh his reasoning and conclu-
sion in allowing theppeal. | alsallow theappealvith costs as assessed
by him.
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PATS-ACHOLONU JSC

I have read the leading judgment of teprnedbrother. Uwaifo,
JSC., and kgreewith him. In particular, | express my reservations
about the comments and the type of languagkexpression used by the
appellant’s counsel which appear not only characterised by the use of ob-
scure and abusive words tlae unnecessary but almost render incom-
prehensible the message he is sending across in canvassing the appellant’s
case. Such inordinate resort to a base language could have done irrepa-
rabledamage to the cause of the appellaratsec

However, the above observation notwithstanding, | agree that the
appeal be allowed and | abide by the consequential orders made in the
leading judgment.



