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FACTS

The plaintiff / 1st respondent is the son of Late Chief M.A.K.
Shonowo. While $respondent was about 14 years’ old, his late father in
1959 bought the land in dispute itirespondent’s name. His father paid
,for the property andstlrespondent signed the document of purchase in
the presence of his late father. His father assured him that he bought it for
his future use as he grows up. Whiteréspondent was abroad pursuing
his education, his father sold the land to the appellant’s late father without
.his knowledge .A document of transfer not authorizedsbyedpondent
‘was made in favour of the appellant. Upon his return from abroad about
1971, he commenced this action against the appellant ant teepbn-
dent.

The trial court found against th& fespondent. But before then, it
'had struck out paragraphs 4-7 of respondent's amended reply. The
court was of the view that they offended against O. 16 r. 12 of Lagos
State High Court (Civil Procedure) Rules 1972, in that they raised a new
ground of claim inconsistent with*tXespondent’s previous pleadings.
:The trial court judged that if it was wrong in striking out those para-
graphs, it would have found iri*tespondent’s favour.strespondent’s
appeal to the Court of Appeal was upheld as that court found that the
striking out of part of the amended reply was wrong. Being aggrieved
-appellant has now appealed to the Supreme Court.
ISSUES FOR DETERMINATION

(1) Whether the learned Justices of the Court of Appeal
were rightwhen they held that Order 16le 12 ofthe Lagos State High
Court(Civil Procedure) Rules dReply’ was not offended by paragraphs
'4,5,6 & 7 ofthe PlaintifffRespondents Amended Reply.

(2) Whether the Court of Appeal was not in error in
allowing the PlaintifffRespondents appeal by departagnpletely from
the issues canvassed by the parties on appeal and framing completely
‘new issues andlaimsfor the Plaintiff/Respondent.

(3) Whether the Court of Appeal did not misconceive and in the
procesdid violence tdhe issue of presumption aflvancement.

(4) Whether the learned Justices of the Court of Appeal were right
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when they held that the issue of estoppel did not arise for argument in the
appeal.

HELD (Unanimously dismissing the appeal B8tWUNMI JSC)

Plaintiff’s reply should not raise new ground of claim

1. In order to appreciate what | need to say on it, it is, | think, desirable to set
down this Rule. It reads:-

“No pleading, not being a petition or summoshall, except by
way of amendment, raise any new ground of claim or contain any allegation
of factinconsistent with the previous pleadings of the party pleading the
same.

By this rule, it is clear that a plaintiff may file a reply to the Statement
of Defence but such a pleading, not being a petitiosuonmons, shall
except by way of amendment, raise no new ground of claim or contain
any allegation of fact inconsistent with the previous pleadings of the party
pleading the same. It seems also clear that the crucial question that falls
to be considered where a plaintiff files a reply is, whether the reply so filed
is consistent or not with his earlier ‘pleading in his Statement of Claim.

(p. 1619 F)

Where plaintiff's reply is in answer - To a different set of facts

2. It would be recalled that the focus of taim of the plaintiff and
which he believed was that the property in dispute was bought by his
father for him and that at thiene ofits purchase, his father tokdm to

sign thedocuments of purchase. Thatdiel. Throughout the proceed-
ings, the fact that theproperty was signed by the respondent has not
been disputedwhen, therefore, the appellant claimed ownership of the
property in dispute by purchase from the father of the respondent, the re-
spondent quite properly filed a reply to challenge #ssertion of the
appellant. Where as in this case, a defendant sought to justify himself or his
action by pleading that a set of facts existed different from that pleaded by
the plaintiff, it is not only right but proper for the plaintiff to set up such
facts as would show the lie in the claim of the defendant. It follows that |
must hold that the court below was right, having regard to all | have said
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above that the Amended Reply, particularly paragraphs 4, 5, 6, & 7 thereof

filed by the respondent in no way breached the provisions of Order 16 Rule

12 of the High Court of Lagos State (Civil Procedure) Rules. 1972.

(p. 1625 G)
B

PLEADINGS - Reply - Striking out

3. The second part of the question as to whether the court below was

right to have held that the trial court should hgien the parties the
Copportunity of being heard before deciding to strike out what was consid-
ered to be the offending paragraphs of the respondent’s Amended Reply, in
my humble view, the coultelow was right to have held that before the
alleged offending paragraphs of the Amended Reply were struck out, the
parties should have been heard by the trial court. It must be borne in
mind that the pleadings in an action determine and contral/dlgeand
manner the trial of an action will succeed or fail. Being the threshold that
determines the facts of an action, it makegustice and fair play for their
validity and relevance to be tested at the beginning of an action or as soon
E as possible thereafter. In any event, in a matter as crucial as the determi-

nation of therights and wrongs of an action, the parties ought to be given

an opportunity of being heard before the court takes its decisfololt's

from all | have said above that issue (1) is resobgainst the appellant.
£ (p. 1626 C)

D

DAMAGES - Land law - Alternative claim

4. The learned counsel for the appellant urged the court to hold that the
court below was wrong to have affirmed the damages against the appel-
lant by thetrial court.

The respondent’s reply to all the above submissions made for the
appellant is short and to the point. The contention made for the respon-
dent being that the court below was right to have upheld the award of

H damages made in favour of the respondent byrthkcourt. This argu-
ment is based on the premise that in so far as the respondent had made a
claim inmesne profits, the trial court could have made the award based
on mesne profits as claimed. The court below was therefore right in
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awarding damages as ordered in favour of the respondent. As | have
before set out the reliefs sought by the appellant in its Amended State-
ment of Claim, | do not need to reproduce it here. But what remains clear
is that the appellant claimed the sum of N300,000 as mesne profits and
claimed in the alternative the same sum for fraud. | dahiok that g
upon theclaim aspleaded there is merit in the argument urged for the
appellant. This 2nd issue is therefore resolved against the appellant.

(p. 1628 A)

TORTS - Property - Presumption of advancement c

5. It is pertinent to remark having regard to the state of the authorities
that where as in this case, any specie of property was allotted to and
signedfor by the children of a father who of his owalition caused the
property to be sassigned to his children, it must be presumed that Such
property wasgiven as agift of advancement to the children by their
father. It is for the father, or those who wished to challenge that pre-
sumption that have thenus of providing credible evidence to prove that
the property was not meant as a gift or advancement to the childrerg With
this conclusion, | must rejethe contention made for the appellant and
resolve this issue against thgpellant. (p. 1633 B)

Evidence - Upon which estoppel can be grounded

6. In my respectful view, it seems to me that having regard tchmet-

ted facts inthis case, it is not open to the appellant to argue that the re-
spondent was estopped from pursuing his right to the ownership of the
property in dispute when he did. There wassomtilla of evidence to
provethat the respondent was aware that his father had sold the prgperty
to the appellant. Nor is there any evidence that the respondent was aware
that inthat period the appellant was in possession of the property in dispute.
In theresult as it igequired that such evidence as stated above must be
established tehow that the respondent led the appellant to believe tHat he
was notgoing to dispute the ownership and possession of the property in
dispute by the appellant, I must hold that appellant has failed to establish
estoppel against the respondent. This issue must therefore be resolved agains



1612 Ughutevbe V. Shonowo (2004) 6 KLR
the appellant. (p. 1635 A)

NOTABLE POINT OF INTEREST
EDOZIE JSC
g 1. ‘Torts - Trust - Principles of resulting trust & presumption of
advancement
The subject-matter falls within the province of the law of trust and in par-
ticular the doctrine of resulting trust. The general proposition is that where
on a purchase, property is conveyed in the narseroeone other than the
purchaser, the presumption is that the trust of the legal estate results to
the man who advances the purchase money. If the advance of the pur-
chase money by the real purchaser does not appear on the face of the
deed, and even if it is stated to have been made by the nominal purchaser,
D parol evidence is admissible to prove by whom it aasally made.

But as this doctrine of resulting trusts is based upon the unexpressed
but presumed intention of the true purchasewijlit not arise where the
relation existing between the true and the nominal purchaser is such as to

E raise a presumption that a gift was intendgais presumption of ad-
vancement, as it is called, applies to all cases in which the person providing
the purchase-money is under an equitable obligation to support, or make
provision for, the person to whom the property is conveyed, that is where

= the former is the husband or father of, or standeda parentis to, the
latter.

Both the presumption of a resulting trust and the presumption of
advancement can be rebutted by evidence of the actual intention of the
purchaser. In these cases the court puts itself in the position of a jury and

G considers all the circumstances of the case, so as to arrive at the purchas-
er’s real intention; it is only where there is no evidence to contradict it
that thepresumption of a resulting trust or of advancement, as the case
may bewill prevail: Fowkes v Pascoe (1875) 10 Ch App 343.

H (p. 1636 D)

REPRESENTATION
Lanre Ogunlesi for the Appellant.
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RULES REFERRED TO
Lagos State High Court (Civil Procedure) Rules 1972 O. 16 r. 12
E
LEAD JUDGMENT BY EJIWUNMI JSC

One of the issues for determinatiortliis appeal is, whether the
court below was right to haveeldthat thetrial court was wrong to have
struck out the reply of the 1st respondent to the Amended Statement of
Defence filed by the appellant in ttiéal court. The other question that also
falls for determination among other issues raisatimappeal is, whether
the court below was right to have held the view that the property in
dispute which was bought in the name of the 1st respondent by his fa-
ther, was meant to be a gift for the future advancement of the 1st reSpon-
dent.

The facts leading to this appeal arose when the 1st respondent,
Dr. Owodiran Shonowo as plaintiff commenced this action against the
appellantsfather as the 1st defendant and the 2nd respondent (2fd de-
fendant) the Registrar of Titles of the Lands Registry in the Lagos State
High Court.

Following the order for pleadings, the 1st respondéittt the leave
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of court filed an Amended Statement of Claim. Similarly, the appellant filed
an Amended Statement of Defence. The 1st respondent upon being served
with the Amended Statement of Defence filed a Reply thereto. Atighe
the 1st respondent gave evidence in his own behalf and the appellant also
g called witnesses in support of his defence against the action
Briefly, the case for the appellant is that his late father, Dick
Ughutevbe boughiesidue othe leasehold interest held by Chief M. A. K.
Shonowo, the father of the 1st respondent in respect of a piece or parcel
of land with Registered Title No. MO. 1050 at No. 1 Omode Lane, Apapa.
Appellant acknowledged that it was the name of the 1st respondent that
the father of the 1sespondent, Chief M. A. K. Shonowo, wrote in the
document of purchase whappellant'sfather bought the property. The
deed of lease in respect of the property, MO. 1050 was executed on 20th
D November, 196%llowing the payment of the sum of £10,000 to Chief
M. A. K. Shonowo for the property which he had bought from one
Abdulahi Mohammed foN4,000 and was executed on September 3, 1959.
Following the purchase of the property amidh a registereditle deed
E dated 7th January, 1970, Didghutevbe was put in effective possession
of the land. From then on he claimed that he exercised maximum rights
of ownership over the property, which he claimed was sold to him by the
father of the 1st respondent who told him at the time that the property
g was his and he was therefore free to deal with it as he wanted. It was in
that belief that appellant bought the property which was clearly regis-
tered in the name of O. O. Shonowo and which he subsequently knew to
be the 1st respondent, the son of Chief M. ASKonowo.
On the other hand, the case of the 1st respondent may be put thus.
Ctis not in dispute that the 1st respondent is the son of Chief M. A. K.
Shonowo now deceased. The 1st respondent stated that when he was
about the age of 14 years, and was still at school, his father, Chief M. A.
K. Shonowo bought the property in dispute for him. His father paid for
H the property and he signed the document relating to its purchase. This docu-
ment he identified as Exhibit A and it was signed in the presence of his ‘ate
father. At the time of the purchase, 1st respondent claimed that his father
told him that he bought the property for him because he was his first
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child to go tosecondary school at the time. And his father added that he
was very happyvith him because he was doing well. His father &i$d

him that the rent that would be collected from the property would be used
for the maintenancand education of the 1st respondent. And when he

finished his education, the property would he there for him to live i as
his residence.

1st respondent claimed that that was how matters stood until he
went to the U.S.A. for his further education at the Harvard Medical School
in Washington. He did not return (to Nigeria until 1971 when his father died.
He stayed for only a month for therial. Hedenied that he signed Exhibit
B, with which the property was purportedly transferred to the appellant. He
added that he did not execute the transfer of the document nor did he autho-
rize anyone to execute same on his behalf. Following enquiries he made
at the Lands Registry in Lagos, he commenced this action agairst the
appellantand the 1st respondent. At the conclusion of the trial, the learned
trial Judgefound against the 1st respondent in respect of his claims. But
before then, he had struck out paragraphs 4 -7 of the Amended Reply.
This is because the court formed the view that they offended against
Order 16rule 25 ofLagos State High CoufCivil Procedure) Rules
1972 in that they raised a new ground of claim inconsistent with the
appellant’s previous pleadings.

However, | think it is desirable to refer to that portion of the judgr&ent
of the trial court where the learned trial Judge stated what would have
been his decision if the aforesaid paragraphs 4,5,6, and 7 of the Amended
Reply had not been struck out by him. It reads:-

“The conclusion | reached above results from the findimgdlear-
lier made on the Amended Reply whereof | struck out its paragrcé:iphs
4,5,6 and 7. If therefore | was wrong on that finding, the presumption of
advancement canvassed by the learned Senior Advocate for the plaintiff
would be upheld by me of acts or declarations before or at the time of the
father's purchase of the property by virtue of Exhibit A in 1959 in the fAme
of the Plaintiff or immediately after it, to constitute a part of the transac-
tion which is admissible to show that the plaintiff's father intended a result-
ing trust Subsequent declarations and acts of which evidence abounds
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from the defence are inadmissible in evidence to rebut the presumption of
advancement. Again, similaealings or the course of business practice
that the plaintiff's father collected rents on the property are irrelevant. |
would therefore have found in favour of the plaintiff and would have
given judgment in terms of his reliéfs.

As theplaintiff wasclearly dismayedwith the judgment and the
orders othe trialcourt, he appealed to the court below. The court below in
a wellconsidered judgment overturned the judgmetteftrialcourt, and
restored ashe judgment of the court the judgment which thel court

C stated that it would hawgiven, had it not struck out paragraphs 4,5,6 and
7 of the Amended Replyled by the plaintiff. The 1st respondent, having
lost in the court below, has now appealedhis court. Heshall from
henceforth be referred to as the appeltaiije Dr. Owodiran Olushola

D Shonowashall bereferred to ashe 1st respondent and the Registrar of
Titles as the 2ndespondent.

Pursuant thereto, the appellant filed two briefs, namely an Appellant’s
Brief which was followed by a reply upon the receipt of the 1st respondent’s

g brief. The 2nd respondent did ffié¢ any brief. In the said appellant’s brief,

15 four issues were identified for the determination of the appeal. The 1st
respondent in the brief filed on his behalf adopted these issues as proper for
the determination of the appeal. The issues as settled thooilgh read

thus:-

“(1) Whether the learned Justices of the Court of Appeal
were rightwhen they held that Order 16le 12 ofthe Lagos State High
Court(Civil Procedure) Rules dReply’ was not offended by paragraphs
4,5,6 & 7 ofthe PlaintifffRespondent’s Amended Reply and that the learned

Gtrial Judge was nogntitled toraise suo motu and without hearing the
parties on the propriety or otherwise of those paragraphs betoieing
outthoseparagraphs from the Amended Reply.

(2) Whether the Court of Appeal was not in error in

H allowing the PlaintifffRespondents appeal by depariagnpletely from
the issues canvassed by the parties on appeal and framing completely
new issues andlaimsfor the PlaintifffRespondent.

(3) Whether the Court of Appeal did not misconceive and in the
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procesddid violence tahe issue of presumption aflvancement having
held that “It was manifedhat.... the appellargold the property to the
1st respondent and thttie deed was not executed the appellant. In
addition to these, the learnédal Judge made a finding of fact not con-
tested orthis appeal, that it washe appellant'dather who had signe
theappellant'sname in the deed of transfer Exhibit B made in favour of
the 1st respondent..The applicable law is free from doubt even though its
application from case to case has not been free from complexity .....

(4) Whether the learned Justices of the Court of Appeal were right
when they held that the issue of estoppel did not arise for argumentq:n the
appeal.”

As the Registrar of Titles did nbte abrief and did not take any part
in thisappeal, Will not refer to him as a party in this judgment.

In respect of the first issue which is, whether the court belowBvas
right when it held that Order 16 rule 12 on the Amended Reply filed by the
1st respondent was not offended by its paragraphs 4,5,6 & 7 embedded,
also in this issue is the question as to whether the learned trial Judge was
right to have considereiio motu the validity of the said paragraphs ofghe
Amended Reply of the 1st respondent.

Now, on the first part of the question, it is argued for the appellant
that the court below came to the wrong conclusion when it held that
paragraphs 4,5,6 & 7 of the Amended Reply did not offend the provisions
of Order 16 Rule 12 of the Lagos State High C@Qivil Procedure) Rules'?
1972. The learned counsel for the appellant therefore urged the court to
hold that as the basis of the respondent’s case had been fraud/forgery, it is
not permissible fohim under the Rules to allege in his Reply that the prop-
erty in dispute was meant as a gift by his father to him when it was bEught
in his own name, and that he also signed the documents with which it was
bought. Insupport of his contention, learned counsel clidd. T.H. v.
Adewole(1998) 5 NWLR (Pt. 550) 406 at 420.

With regard to whether the court below was right to have held that it
was wrong for the trial court to have considesad motu, the validity of
paragraphs 4,5,6 & 7 of the respondent’'s Reply Brief, learned counsel for
the appellant submitted that it was the court below that wrongly reversed
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the decision of the trial court. The premise, apparently from whabegan
gathered from his brief, is that as parties were bound by their pleadings, the
trial court was right to have excluded pleadings which raised fresh matters
from the proceedings. It is also his view that the question before the trial
g court was procedural in the sense of whether a party such as the respondent
should be allowed to prove what he has not pleaded. Hence, he submitted
that the trial court did not need to hear counsel on whether to strike out what
he considered as the offending pleadings contained in the paragraphs. In a
Reply Brief filed on behalf dhe appellant, thargument thathe trial
Judgeproperlystruckouttheoffending paragraphs was further advanced
in the saidbrief. In support othis contention, he cited the following
cases Emegokwue MOkadighbo(1973) 4S.C. 113Njoku v. Erne(1973)5
S.C. 2930dumosu vA.C.B. Ltd. (1976) 11 S. C. 5&deremi vAdedire
D (1966) NMLR 398.
For the respondent in respecthf issuethecontentionmade for
him by his learned¢ounsel is basicallyhatthe justification ofthe s.ip
motunature of thdearnedtrial Judge’'sfinding is a hurdle whichmust
E be crossed before there can beexgmination of the questionwhether
or notthe pleading ifiact offendedagainstOrder 16Rule 12 of the High
Court of LagosState (CivilProcedureRules. Itappears then that the
crux ofthe submission dkarned counsel for the respondent appears to
= be that irstriking outsuo motu paragraphs 4,5,6 & 7 of the respondent’s
Amended Replythe trial courtdenied the right of theespondent to be
heard before the rirlg, whichwas concerneavith the meaning and
effect of the affectegleadings.Thus, the emphasis dierespondent is
on thefailure of the trial court toobservethe procedurakules offair
G hearingwith regard tdhe validity of the saigharagraphs of the Amended
Reply. He therefore submitted that tbeurt below wasight to have
overruled that decision of the trial costtiking out paragraphs 4, 5,6 & 7
of the Amended Reply of the respondent. It is further submitted for the
H respondenthat the court below was right to havesld that thesaid
paragraphs of the respondent’'s Amended Reply did not offend against
the provisions order 16Rule 12 ofthe High Court olLagos(Civil
ProcedureRules,1972.
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Learned counsel for the respondent further submitted ibries
that there is nadisputebetweerthe parties thathe respondent was the
registered owner of the property in dispute from 1959 to 1970. And then
arguedthat the question diow he became such registered owner did
notcomeinto issue until the appellaattempted to plead fagstablish-g
ing a resulting trust. lvas theappellant, héurther argued who pleaded
himself that the property irdisputehad been purchased by the
respondent’s father in the name of the respondent. Learned counsel for
the respondent thamged the court thold thatthe respondent necessatrj
had tdfile thereply. And submitted that the replyhile confirming what
had been said in the Statement of Defeang; went on to plead facts to
show that his father had purchased the property for himgifs. & hat
plea, he argued was not contrary to his original statement that he was the
owner of the property; aexistingfact byvirtue of Exhibit A. It wasP
further argued by learned counsel for the resporttientChief M. A. K.
Shonowo was in fact not the benefi@ainer of the property idispute,
because us a father purchasing a property in the name of his minor son,
the law presumed that he intended to pass the beneficial ownershigeof the
property to that son. It is further contended for the respondent that there-
fore as the property remained in the respondent, as he had not trans-
ferred it to the appellant, the pleadings of the respondent in his Amended
Reply cannot and ought not to be regarded as a new heddirof to F
constitute areach of Order 16 Rule 12.

There can be no doubt that the resolution of the question of the
raised by this issue revolves round the meaning and efféatdefr 16
Rule 12 (supra)n order to appreciate what | need to say on it, it is, |
think, desirable to set down this Rule. It reads: G

“No pleading, not being a petition or summorshall, except by
way of amendment, raise any new ground of claim or contain any allega-
tion of factinconsistent with the previous pleadings of the party plead-
ing the same’. H

By this rule, it is clear that a plaintiff may file a reply to the
Statement of Defence but such a pleading, not being a petition or
summons, shall except by way of amendment, raise no new ground
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of claim or contain any allegation of fact inconsistent with the pre-
vious pleadings of the party pleading the same. It seems also clear
that the crucial question that falls to beconsidered where a plaintiff
files a reply is, whether the reply so filed is consistent or not with his

g earlier ‘pleading in his Statement of Claim.In order to assist in the
determination of this question, | would refer to what the learned authors of
Bullen & Leake &Jacobs Precedents of Pleading 12th Edition stated at
pages 107-108

“The plaintiff must not set up in his reply a new cause of action
which is not raised either on theit or in the statement of claim, since the
plaintiff must not in his reply make any allegation of fact, or raise any new
ground of claim inconsistent with his statement of claim. Inconsistent for
this purpose does not mean “mutually exclusive * but merely nelifer-

Dent. In other words the reply must naintradictor “depart” from the
statement of claim, or Wwill be ground for an application to strike out the
reply in which the defect occurs. For example, if a plaintiff claims rent
on his writ, hecannot claim the same sum in his reply as damages for

E unlawfully “holding over”. Or, if the statement of claim alleges merely a
negligent breach of trust, the reply must not assert that such breach of trust,
was fraudulent. So again, if the statement of claim alleges undue influence
exercised on the deceased by the defendant, the reply must not allege that in

= the alternative it was exercised by the deceasedband. Such inconsis-
tent claims should be pleaded, if at all, alternatively in the statement of
claim; and the plaintiff may amend or apply to amend his statement of
claim in order to pleaduch allegations or claims in the alternative. Al-
though the plaintiff is not allowed to make a “departure” in his reply, yet he
may “new assign “ A new assignment was a pleading in the nature of a
special reply, which explained the declaratiosuth a manner as to point
out the real orsupposed mistake of the defendant, and to shatvthe
defence pleaded was either whalhapplicable to the causes of action

H replied upon by the plaintiff, or was applicable only to a part of them. Such
a reply is very seldom necessary under the present system of pleading owing
to the greater particularity now required in a statement of claim; but it is still
sometimes used. As a rufmwever, if there be any mistake or possible
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ambiguity as to the precise nature or exterthefacts complained of or of
the right which the defendant relies on as justifying those acts, the pleadings
already served should be amended or further particulars ordered

See alsdderbert vVaughan, (1972) 3 All ER 122; (1972) 1 WLR
1128;Renton Gibbs & Co..\Neville (1900) 2 QB. 181 B

After carefully reading the judgment of the court below, per Ayoola,
JCA. (as he then was), | am quite satisfied that he caught the essence of the
principle enunciated above when he said thus at page 507 of the printed
record: -

“Where, as in this case, the plaintiff relies documents of titleC
which adequately andinequivocally vest title in him, it is not a material
fact essential to his cause of action and whictsheuld allege by his
statement of claim that ldoes not hold the property as a trustee when he
does not claim as a trustee, more so when the action is against a Befen-
dant who claimed title originating from an instrument purportedly ex-
ecuted by the plaintiff. The plaintiff is also not required to allege circum-
stances in which the legahd beneficial interest converge in him. The
appellant did not in his amended statement of claim plead factsgrom
which the doctrine of presumption of advancement arose. He did not
need to. It was the defence which by facts pleaded raised that presumption.
All that the reply did was to set up an affirmative case by the appellant to
show that the intention imputed by law to his father coincided witf& his
father’s actual intentiori

The question that now falls to be considered is, whether there is
merit in the contention of the appellant thia¢ court below was wrong
to have held that paragraphs 4,5,6 & 7 of the respondent’s Amended
Reply are not in breach of the provisions of Order 16 Rule 12 (sup%). I
think not. It is common ground in this appeal that the respondepiias
tiff, by his pleadingswas primarily concerned as part of his ownership
of the property irdispute and therefore pleadieder alia in hisFurther
Amended Replyhus :- H

“Par 4. By virtue of a Deed of Transfer dated the 8ay of
September, 1959 tipgaintiff became the piprietor of the residue of the
term of the lease inespect of théand known as parcel No. 136 at 1,
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Omode Lane, Apapa (thereinaftalled “the property”) Registered un-
der Title No. MO 1050.

The said Deed of Transfer dated 3rd September\vi@59egistered on
1st October, 1959 at the Lands Registry under Title No. MO 1050.

B By an instrument dated 7danuary,1970and wiongfully regis-
tered under Title No. MO 1050 by the 2nd defendant on the 5th day of
February 1970, the 1st defendant purported to take the residue of the
term granted byhe registered lease undeitle No. MO 1050.

Theplaintiff aversthat heneither sold noauthorizedanybody to
sell on hisbehalf, his interest underitfle No. MO 1050.

The plaintiff did not sign or execute, nor did he authamnzdody to
sign or execute the said instrumentrmainsferdated 1st January, 1970
whichbearshis handwritten name anidiitials and avers that insofar as

D the same purports to be his signature, it is a forgery.

Theplaintiff avers that thesaid instrument dated'th January,
1979 isnull and void and of no effect Iaw for fraud through forgery.
Theplaintiff avers that the entry of the 1st defendarthaspioprietor

E of the residue of the termibfe lease registered undeitle No. MO 1050
in the Registerkept bythe 2nd defendant ahe LandsRegistry, Lagos
was obtained by fraud namely through forgery.

Theplaintiff avers thatafterthe 1stdefendanfraudulently pro-

= cured the wrongful registration of the purported transfethef poperty
to himself, he vangfully entered upon the property and commenced to
enjoy the same whether by occupying the same lettoyg the same out
to tenants.

The plaintiff did not become aware of the existence of the said in-

G strument dated 7th January, 1970 of #rary of the 1st defendant upon
the property until after hbad completed his studies in the United States
of America and returned to Nigeria in July, 1975.

By reason of the said fraud, namely forgery, phaintiff has

H suffered loss and damage in that he has been deprived of the benefit of
the rents and profits which would otherwise have accrued to him since
7th
January, 1970.
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"Whereuporthe Plaintiff claims: -

i. A declaration thatheinstrument dated 7tBanuary,1970 and
purportedly made between tpé&intiff of the one part andhe 1st de-
fendant otheother part and registered under Title No. MO 1050l
and void. B

ii. An orderthat theRegister kept ahe lands Registrynder the
control of the 2nd defendant pursuantth® Registration of Titles Act
be rectified by deletintherefrom the entrherein relating tany estate,
right or interest purported to be vestedthre 1st defendant.

iii. A declarationthat theplaintiff is the rightful owner of the
residue othe term of the lease registered undéleTNo. MO 1050.

iv. Delivery oftheleasehold Land Qéficate Title No. MO 1050
now inthe custody ofthe 1st defendant to the plaintiff.

v. N300,000.00 as against the 1st defendant being mesne prifit in
respect othe plaintiff's egisterednterestunder Ttle No. MO 1050 or
in the alternativeN300,000.00 aagainst the 1slefendanbeingdam-
age for fraud. Datedhis 2nd day oflune1980”

It is not also indisputethat when the appellant as defendant ®as
confrontedvith those reliefs, it must have bedrar to him that heeeded
to challengehe facts so pleaded and claimed by the respondent. Appar-
ently, in order to secure thigle which hethought he had properly ob-
tained, hepleaded in his Amended Statement of Defence at parag@phs
5,6,7,8,9, 13, 14, 15 & 19. These paragraphs thaasi-

With further reference to paragraph TheAmended Statement of
Claim, the 1st defendant states that it wasglantiff's father, Chief
M.A.K. Shonowo, who sold the interest under Titte MO 1050 to him
for valuable consideration. G

"With further reference to paragraph 8 of the Amended Statement
of Claim, the 1st defendant statbsit it wasthe said plaintiff’s father,
Chief M.A.K. Shonowo, wheigned and executed the deed of transfer
dated 1st January 1970. H

7. The landed property which forrise subject-matter athis ac-
tion was originally leased to one Yesufu KasuiBabalola bythe then
LagosExecutiveDevelopment Board for a term of 90 years under terms
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andconditionscontained in the said Deed of Lease.
8. That after subsequent transactions, the said landed property was

assigned to the said Chief M.A.Bhonowo for £4,000 (now N8,000)

on or about 1st October, 1959 and he paid the purchase price but he
g bought the same in the name of his son, the plaintiff herein, who was at

the materialtime aminor. The Deed of Assignment was executed to the

said Chief M. A. K. Shonowo at the (sic) request in the name of his said

son.

9. At all times relevant to the transaction pleaded in paragraph 8
herein, the said Chief M.A.K. Shonowo intended to have and use the said
property forhis own benefit absolutely and not as a gift for his said,
theplaintiff herin and that the plaintiff vemyell knewthis or isdeemed
to have known it

D 13. That the 1st defendant together with Chief M.Akonowo
went to the Lands Registry Lagos to condbet necessary searches in
respect of the said property. That in answer to the 1st defendant’s query
as to why the property was not in Chief M A.K. Shonomarse, he was

Etold by the said Chief M. A. K. Shonowo and he believed him that the

property was in the name Ghief Shonowo’s son as a matter of conve-
nience at the time but that the property was and remaimedChief

Shonowo’s, at all times.

14. That in answer to the 1st first defendant's query as to why the
property was not in Chief M.A.K. Shonowo's name, he believed him that the
property was in the name of Chief shonowo's son as a matter of convenience
at the time but that the property was and remained his, Chief Shonowo's, at
all times.

15. The said Chief M.A.K. Shonowo told the 1st deferitahthe
was the true owner of the said landed property and that it was he who
paid the full purchase price at the time it was sold to him and, at all times
material, he intended to have the property as his own for his use and
H benefit absolutely and not otherwise.

19. All the various documents executed as pleaded herein were ex-
ecuted consistently in the name of the said sop]#uetiff herin, through-
out the various stages of the transaction by the said Chief M.A.K. Shbnowo.

F
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By the sequence of the order of pleadinghismmatter, it is obvious
that the Amended Reply tiferespondent ithis appeal was filed upon the
receipt of the Amended Statement of Defenadefappellant in thipro-
ceeding. The relevant paragraphs of the Amended Reply and which form
the crux of the issue under consideration deserve to be set down. They read
thus :-

"Par. 4 The plaintiff was a school boy aged 14 yeatbatime of
the said transfer in 1959.

Par. 5 Theplaintiff’s father, Chief M.A.K. Shonowo bought the
property in dispute fothe plaintiff as agift in order that the plaintiff
would have something to secure the financingisfeducation and after-
wards have a home in which lise and he informed the plaintiff of this
time atthetime of the purchase.

Par. 6 The plaintiff's rather bought the properly in dispfdge the D
plaintiff because ohis pride in the plaintiff’s educational achieve-
ments, andhe plaintiff avers that it was the funds frdms said property
which paid for his education and enahlen to train as anedical practitio-
ner in the United States. E

Par. 7 The plaintiff's father, Chief M.A.K. Shonowo had many prop-
erties during his lifetime and of these he settled several upon his children as
gifts, either jointly orindividually while retaining others imis own right,
and he always referred to the property in dispute as being the pIaintiff§ nor
did he atany time signify to the plaintiff any desire to have the property for
himself

Bearing in mind the principles to which | referred to earlighis
judgment with regard to when a Reply to a Statement of Defence may be
filed by a plaintiff, Iwill now consider whether the Reply was justifiabléz‘ln
the circumstances

It would be recalled that the focus of theclaim of the plain-
tiff and which he believed was that the property in dispute was
bought by his father for him and that at the time of its purchase, H
his father told him to sign the documents of purchase. That he
did. Throughout the proceedings, the facthat the property was
signed by the respondent has not been disputewhen, therefore,
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the appellant claimed ownership of the property in dispute by pur-
chase from the father of the respondent, theespondent quite prop-
erly filed a reply to challenge thatassertion of the appellant. Where
as in this case, a defendant sought to justify himself or his action by
g pleading that a set of facts existed different from that pleaded by the
plaintiff, it is not only right but proper for the plaintiff to set up such
facts as would show the lie in the claim of the defendant. It follows
that | must hold that the court below was right, having regard to all |
have said above that the Amended Reply, particularly paragraphs 4,
5, 6, & 7 thereof filed by the respondent in no way breached the pro-
visions of Order 16 Rule 12 of the High Court of Lagos State (Civil
Procedure) Rules. 1972.
The second part of the question as to whether the court be-
D Jow was right to have held that the trial court should havegiven the
parties the opportunity of being heard before deciding to strike out
what was considered to be the offending paragraphs of the respondent’s
Amended Reply, in my humble view, the courbelow was right to
Ehave held that before the alleged offending paragraphs of the
Amended Reply were struck out, the parties should have been heard
by the trial court. It must be borne in mind that the pleadings in an
action determine and control theway and manner the trial of an
l:action will succeed or fail. Being the threshold that determines the
facts of an action, it makes foijustice and fair play for their validity
and relevance to be tested at the beginning of an action or as soon
as possible thereafter. In any event, in a matter as crucial as the
determination of the rights and wrongs of an action, the parties ought
Cto be given an opportunity of being heard before the court takes its
decision. It follows from all | have said above that issue (1) is re-
solved against the appellant.
Thequestionraised undethe 2ndissueis, whether the Court of
H Appealdid not fallinto error inallowing therespondent’s appeal by depart-
ing completely from the issue canvassed by the parties on appeal and
framing completely new issues and claims for théngfirespondent. As
part of his argument, learned counsel fitre appellant referred tthat
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portion of the judgment dhe court below, per Ayoola, JCA., where he
discussed the 5tielief for N300,000 against the appellant being mesne
profits and damages for fraud. In the course of his judgmerdulye
observedhatthoughthelearnedrial Judge awarded the sum of NI17,000

as damages, it was not specified whether that sum was for fraudgor as
mesne profits. It iglearfrom that passage of the judgment of the court
below that therial court did not specifically rule out fraud as the reason
for awarding the damages. But it was also noted that the sum awarded to
the respondent was oihe basis of the rents received by the appellant up
to 1984. The coutbelowafter making the above observations then held
thus :-

“1 agree with the 1st responddappellant) that nothindpas been
proved tojustify anaward of damages for fraud, or, to put it more ex-
actly, for the tort of deceit.... lihis case, no such fraud as to grouncPa
cause of action has been proved. However, mesne profitysanother
form for damages (Sdgramwell v Bramwell (1942) 1 AER37 at p.

138). Viewed that way, there is sufficient evidengedtify the conclusion
aimed at by the learned Judge. The amount he was prepared to gward
follows fromthe 1st respondent’s (appellant) own reply to interrogato-
ries. In the result, | would uphold the award of N1117,000 but would
rather describe the award as mesne profits rather than damages for avoid-
ance of confusiah

Itis clear from a careful reading of the brief foe appellanthat
the complaint of the appellant is based on the above conclusion of the
court below. This is to the effect that having found that fraud was not
established, the court below was wrong to have upheld the sum awarded
in favour of the respondent as mesne profit. It is therefore submitt&d for
the appellantthat except upon error of law, appellate court will not re-
verse the exercise of discretion by a trial court merely because it would
have exercised the discretion differently.

In support ofthis submissionlsagunima vUchendu (1996 H
NWLR (pt. 428) 30 at 53; Wiams v. Johnson (1937) 2 WACA 253:
Ogbero Egri v. Ededho Uperi (1974) 1 NMLR Z2.M. Akinloye &

Anor. v. Bello Eyiyola & Ors. 1968 NMLR 92 at 98yoluchem & Ors v
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Gudi & Ors (1981) 5 S. C. 319, 326-33(jo v. Bonsie (1957) 1 WLR
1223 PC were also cited for the proposition tha court has the power
to review the evidence on record to raise its own inferences on the evi-
dence. And upon such a revietive learned counsel for the appellant

g urged the court to hold that the court below was wrong to have
affirmed the damages against the appellant by thé&ial court.

The respondent’s reply to all the above submissions made
for the appellant is short and to the point. The contention made for
the respondent being that the court below was right to have upheld
the award of damages made in favour of the respondent by thigal
court. This argument is based on the premise that in so far as the
respondent had made &laim in mesne profits, the trial court could
have made the award based on mesne profits as claimed. The court

D below was therefore right in awarding damages as ordered in favour
of the respondent. As | have before set out the reliefs sought by
the appellant in its Amended Statement of Claim, | do not need to
reproduce it here. But what remains clear is that the appellant

Eclaimed the sum of N300,000 as mesne profits and claimed in the
alternative the same sum for fraud. | do notthink that upon the
claim aspleaded there is merit in the argument urged for the ap-
pellant. This 2nd issue is therefore resolved against the appellant.

= I nowwill turn to consider what merits, if any, there ar¢he third
issue raised ithis appeal. The main question raised by the appellant in
respect othis issue was put thus, in the appellant’s brief: -

“Whether the Court of Appeal did not misconceive and in the pro-

In my humble view, the above quoted portion of the question is
the only pertinent portion of the issue. The following portion which reads
“as to the onus on the plaintiff/respondent to establish that the
H father had made absolute and unqualified gift to him of the property in
question” oughto be regarded and | so regard it as part of the argument
in support of the question raised by the appellant.
With that understanding, the other arguments offered in respect of



Ughutevbe v. Shonowo (2004) 6 KLR Ejiwunmi JS629

the question may be put thus: - The learned counsel for the appellant in
order to show that the court below misconceived the onus on the plain-
tiff/ respondent, with regard to the presumption of advancement that it
found in favour of the plaintiff/respondent quoted the following passage

from the judgment of the court below. It reads :- B

“It was manifest that...... the appellant’s (respondent’s) father
sold the property to the 1st respondent (appellant) and that the deed was
not executed byhe appellant (respondent). In addition to these, the
learnedtrial Judge made a finding of fact not contested on this apeeal,
that it was the appellant’s (respondent’s) father who had signed the
appellant’s (respondent’s) name in the deed of trariskbibit B made in
favour of the 1st respondent (appellanijhe applicable law is free from
doubt even though iegplication from case to case has not been free from
somecomplexity ......... n. b

Now, though the appellant was not prepared to concede that the
case for the respondent was not based on presumption of advancement
having regard to the accepted fact that the property was bought in the name
of the respondent by his father, it is however argued for the appellatt that
that presumption was rebutted by the evidence that the appellant enjoyed
quiet possession of the property in dispute, and exercised acts of ownership
while the respondent’s father was alive. For this proposition, learned coun-
sel for the appellant referred $hepherd vCartwright (1953) 3 WLR 378
a decision of the Court of Appeal in England. The attraction of this case lies
in the fact that in that case, like in the instant case, a father with an
associatgpromoted a number of small companies, caused the shares to
which he wasentitled to be allotted in varying proportions to his three
children, one of whom being then an infant. The father later dealt with
these shares bought in the names of the children on his own and as he
wished.

The various assignments and documents needed to effect these
various transactions were caused to be signed by the children as ddemed
appropriate by theilather. They were also totally unaware of the nature of
the dealings by thefather in respect of the shares, which were allotted to
them. Their fathelater died but left a will where after making certain lega-
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cies left his residuary estate to his three children. It was then that they
learned of the original allotment of shares to them and of the subsequent
dealings with the proceeds of saletliese proceedings two of the chil-
dren claimed as creditors against the executors the balance of the mon-

B €ys representing the proceeds of sale of the shares allotted to them on the
footing that the allotments were advancements and accounts.

In dismissing the action, the trial court, per Harman, J., held, first
that the subsequent conduct of the father in dealing with the shares and
the proceeds of sale was admissible in evidence to negate any intention of
advancement when the shares were allotted to the plaintiffs. Secondly, that
the father did not intend either by the allotments or subsequent transactions
to make out-and-out gifts to the children.

On appeal to the Court of Appeal, the English Court of Appeal dis-

D missed theppeal as that court held that the onus was on the plaintiffs to
establish the making afbsoluteandunqualifiedgifts bythefather, and
that they hadailed todischarge it. There was a further appeal to the
House of Lords in England, where theestion as tavhether the Court
E of Appeal wagight as tothe question of onus which it placed on the
appellants to estéibh the making ofabsoluteandunqualified gifts by
the father. The House of Lords uphelteir appeal, and | findthstructive
the judgment of Viscount Simmonds, wémidinter alia :-
“I think theMaster ofthe Rolls fell into an erroand, moeover,
into an errorwhich lagelyinfluenced him in the conclusionwich he
came. For he treated tteppellants’ claim mezly as aclaim against a
dead man’s estate, and therefore (as he says and reiterates)aman
which aheavy onu$ay on the claimantBut that is not, in mgpinion,
G theway in which thelaim should be regarded. $tartswith the fact that
in 1929 cetain shares were placed liheir father in the names of the
appellants, and, thatact beingadmitted or proved, a presumption at
once arises which it is for the respondents to rebut. They as executors are
Hin no strongerpositionthan their testator would be in if he wexve.

My Lords, at the outset tifiis opinion | said that there must often
be room for argument whether subsequent events can be regarded as form-
ing part of the original transaction so as to be admissible evidence of

F
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intention, and irthis case it has certainly been vigorously argued that
they can. But, though | know of no universal criterionuijch alink
can forthis purpose be established betwesre event and another, here |
see insuperable difficulty in finding atipk at all. The time factor
alone of nearly five years is almost decisive, but, apart from thatg the
events 0fl934 and 1935, whether takeimgly or intheir sum, appear to
me to be wholly independent of the original transaction. It is in fact fair
to say that, so far from flowing naturally amdevitably from it,they
probably never would have happened but for the phenomenal succdgss of
the enterprise. Nor candive any weight to the argument much pressed
upon us that the deceased was an honourable man and therefore could
not have acted as he did, if he had in 1&#8nded to give the shares
outright to his children. | assuntigat he was an honourable man as well in
the directions inegard to income tax that he gave to Mr. Dunk as otRer-
wise, but Thinkthat he may well have deemed it consistent with honourable
conduct and paternal benevolence to take Ipack of what he had given
when the magnitude of the gift so far surpassed his expectation.

His Lordship continued, E

“If, then, these events cannot be admitteehvilence apart of
the original transaction, can they be admittedeébut the presumption
on the goundthat they areadmissions byhe appellants against interest?
| conceive it possible, anthis view issupported by authority, that thep@
might be such a course of conduct bghdd after a presumed advance-
ment as to constitute an admission by him of hiergaroriginal inten-
tion, though such evidence should be regarded jealously, but it appears to
me to be an indispensable condition of such conduct belimgssiblethat
it should be performedith knowledge to the materitdcts.In the pbs'sentG
case the undisputed fatiat theappellants undetheir fathers guidance
did what they we= told withouinquiry or knowledge cludes the admis-
sion in evidence dheir conduct and, if it wer admitted, wouldeprive it
of all probative value. It is otherise, howevemwith the conduct of thél
deceased. | have alady made itlear that the espondents havailed

to dischagetheburden which ests on them oébutting the pEsumption
of advancement. The appellants, #fer. in myopinion, need no &in-
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forcement fom subsequent events. But, since inevitably in a complex case
like this, either upon the footingf being examined de bene esse or be-
cause they have been admitted for some other purpose thamdi®pr
intention,all the facts elevant or irelevant have beerviewed. | do not
g hesitate to say that theely conclusion which | can form abdhiedeceased’
original intentionis that he meant the @rision he then made fbis chil-
dren to be for their permanent advancement. He may well bhaaged
his mind at a later date, but it was too late. He may have thought that,
having made an absolute qift, lemuld yet evokeit. This is something
Cthat no onewill everknow The pesumption which thiaw makes is not
to be thusebutted. If it wez my duty to speculate upon these matters, my
final question would be why the deceased should have put these several
parcels of shags insix _different companiemto the names dfis wife and
D three children unlesshe meant to makgrovision for them, andsince
counsel have not beetble to suggest anynuchless anyplausiblerea-
son why hehouldhave done so.dhall concludethat theintentionwhich
the law imputes tchim was in Facthis intention. The reasoning which
g made so stng an appeal to Mellish, LJ., Fowkes vPascoe has ithis
case also particular weiglit.
Reverting tdhe instantase, it is manifest from Exhibit Aat the
respondent’s father caused the respondesigio thedocument for the
E purchase of the property and the father, Chief M. A.K. Shonowo caused the
property to be registered in the Lands Registry in Lagos. There is of
course no doubt on the evidence that Chief M. A.K. Shonowo later dealt
with the property by purporting to sell it to the appellant. But, as in the
Shephard vCartwright case (supra), the son, that is the respondent,
G knew nothing othis transactiornindeedunlike theShephard sCartwright
case (suprayather than have the respondsign the transfer docu-
ments, the father dhe respondent without the knowledge of the respon-
dent caused the signaturetb& respondent to be on the document of the
H sale to the appellanitvhile it istrue that the appellant weimto posses-
sion after the sale, and in thietime ofthe respondent’s father, it seems
to me that the argument cannotbilableagainst the right of the respon-
dent to the property, when he had kirmwledge of the transaction that
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occurred with regard to the property between his father and the respon-
dent. In any event, it is idle to now argihat a presumption of advance-
ment was not pleaded by the respondent having regard éartler deci-
sion of the court below othis point, and confirmed earlier ihis judg-
ment. B

It is pertinent to remark having regard to the state of the
authorities that where as in this case, any specie of property was
allotted to and signedfor by the children of a father who ofhis own
volition caused the property to be sassigned to his children, it
must be presumed that such property wagiven as agift of ad-
vancement to the children by their father. It is for the father, or
those who wished to challenge that presumption that have thenus
of providing credible evidence to prove that the property was not meant
as a gift or advancement to the children. Witrthis conclusion, | must D
reject the contention made for the appellant and resolve this issue
against the appellant.

The fourth issue is that which questions whether the court below
wasright when it held that the issue of estopgiel not arise for argumerg
in thisappeal. The attack of the appellant by his counsel against the deci-
sion of the court below concerning this issue is two-pronged. First, it is
argued for the appellant that the court below was wrong to have held that
estoppel was not raised as a ground of appeal to that court. In support of
that contention, reference was made to ground 1 (d) of the appellant’'s
Cross-Appeal contained in his Notice of Appeal dated 20th August, 1987,
where the appellant allegedly averred facts raising issue of estoppel by
conduct. It is the submission of the appellant that the court below was in
error not to have considered that ground of appeal in its judgmentGAnd
secondly, that the failure of the respondent to visit the property for three
years amounted to conduct indicating an admission against interest by
conduct. In support of this submission, reference was made to Section
151 of the Evidence Act. Cap. 112 of the Laws of Nigeria 1990, aitl to
the following casesNigeria Engineeringhorks Ltd, v Denap Ltd &
Anor (2001) 12 S.C. (Pt. Il) 138997) 10 NWLR (pt. 525") 481: Humphrey
N. Ude v. Harding Osuiji (1998) 1I8WLR (pt. 580) 1: Lasupo Akanni v.
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Adedeji Makani (1978) 11 & 12 S.C. 13 at pages 26-27Noihyo v
Okiade & Ors 8 WACA 46 at 47.

Responding, learned counsel for the respondent urged this court
to uphold the finding of the Court of Appeal that not only was the issue of

g estoppel not raised in the grounds of appeal before the court, there was in
any case insufficient evidence to support such a plea. In the consider-
ation of this issue, | took the opportunity to read again the grounds of
appeal filed in support of the cross-appeal of the appellant to the court
below. After a careful appraisal of the said grounds, | find no merit in the
contention made for the appellant that grounds of appeal dealing with
estoppel was raised in the appeal before the court below. Although | have
decided above that no ground of estoppel formed part of the grounds of
appeal filed by the appellant in the appeal before the court below, | will

D briefly examine, in any event whether estoppel was established in this
case. What then should b considered in arriving at the conclusion that
estoppel was raised as argue by counsel for the appellant? For that ques-
tion to be properly determined will make reference to the following pro-

E houncement:

R The law is clear and well settled on the point. It may be
stated thus: if a man by his words or conduct wilfully endeavours to
cause another to believe in a certain state of things which the first knows

o be false and if the second believes in such state of things and acts
upon his belief, he who knowingly made the false statement is estopped
from averring afterwards that such a state of things does not exist at the
time: If a man either in express terms or by conduct, makes a representa-
tion to another of the existence of a state of facts which he intends to be

G acted upon in a certain way, and it be acted upon in that way in the belief
of the existence of such a state of facts, to the damage of him who so
believes and acts, the first is estopped from denying the existence of such
a state of facts:

H Thirdly, if a man whatever his real meaning may be, so
conducts himself that reasonable man would take his conduct to mean a
certain representation of facts and that it was intended to act uponitin a
particular way, and havith such belief, does act in that way to his damage,
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thefirst is estopped from denying the facts as represéngat Iga v.
Amakiri (1976) 11 S.C. 1

In_ my respectful view, it seems to me that having regard to
the admitted facts in this case, it is not open to the appellant to
argue that the respondent was estopped from pursuing his right tgg
the ownership of theproperty in dispute when he did. There was no
scintilla of evidence to proveahat the respondent was aware that his
father had sold the property to the appellant. Nor is there any evi-
dence that the respondent was aware that ithat period the appel-
lant was in possession of the property in dispute. In theesult as it is
required that such evidence as stated above must be established to
show that the respondent led the appellant to believe that he was
not going to dispute the ownership and possession of the property in
dispute by the appellant, | must hold that appellant has failed to es?
tablish estoppel against the respondent. This issue must therefore be
resolved against the appellant.

Finally, as all the issues raisedtinis appeal have been resolved
against the appellanthis appeal must be dismissedtoto. It follows E
that the judgment and orders of the court below are hereby confirmed.
The respondent is accordingly awarded costs in the sum of N 10,000.00
only.

T

UWAIS CJN
I have had the opportunity of reading in draft the judgment read by
my learned brother Ejiwunmi, JSC. | entirely agree th@atppeal has no
merit and that it should be dismissed. G
Accordingly, | too hereby dismiss the appeal in its entirety, with N
10,000.00 costs against the appellant in favour of the respondents.

IGUHJSC
I have had the privilege of reading in draft the judgmestdelivered
by my learned brother, Ejiwunmi, JSC., and | agree entirely that this appeal
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is without substance and should be dismissed.
Accordingly, I, too, dismiss it and affirm the decision of the court
below with N 10,000.00 costs to the respondents.

MUSDAPHER JSC
I have had the honour to have read in advance the judgment of my
Lord, Ejiwunmi, JSC., just delivered with which | entirely agree. For the
same reasons $ocidly set out which | respectfullgdopt as mine, | too
dismiss this appeal and confirm the decision of the taliov. | abide by
the order for costs contained in the aforesaid judgment.

D EDOZIE JSC

This appeal touches on an aspect of the law, wédetdom comes
before our court$he subject-matter falls within the province of the law of
trust and in particular the doctrine of resulting trust. The general proposition

Eis that where on a purchase, property is conveyed in the nasnmebne
other than the purchaser, the presumption is that the trust of the legal
estate results to the man who advances the purchase money. If the ad-
vance of the purchase money by the real purchaser does not appear on
g the face of the deed, and even if it is stated to have been made by the
nominal purchaser, parol evidence is admissible to prove by whom it was
actually made.

But as this doctrine of resulting trusts is based upon the unexpressed
but presumed intention of the true purchasewilit not arise where the
relation existing between the true and the nominal purchaser is such as to
raise a presumption that a gift was intendBuis presumption of ad-
vancement, as it is called, applies to all cases in which the person providing
the purchase-money is under an equitable obligation to support, or make

H provision for, the person to whom the property is conveyed, that is where
the former is the husband or father of, or standeda parentis to, the
latter.

Both the presumption of a resulting trust and the presumption of
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advancement can be rebutted by evidence of the actual intention of the
purchaser. In these cases the court puts itself in the position of a jury and
considers all the circumstances of the case, so as to arrive at the purchaser’s
real intention; it is only where there is no evidence to contradict it that the
presumption of a resulting trust or of advancement, as the case maly lge,
prevail: Fowkes v Pascoe (1875) 10 Ch App 343.

An appreciation of the principles of law enunciated above is relevant
in the determination of the central issue germane in the determinatids of
appeal, the salient facts of which may be summarized thus - TQg 1st
respondent, Dr. Owodiran Shonowo, a medical practitioner, was the plain-
tiff at the trial High Court while the appellant’s late father, and 2nd re-
spondent, the Registrar of Titles were respectively the 1st and 2nd de-
fendants.

In 1959, when the 1st respondent was a schoolboy of abolt 15
years of age, his father, Chief M.A.K. Shonowo bought the property at
No. 1 Omodd.ane Apapa, hereinafter referred totlas property indis-
pute. ltwas bought at the price of £4,00Glre name of the 1st respondent
who it was alleged signed the Deed of Transfer Exhibit A in favolt of
himself. Ten years latethatis, in 1969the 1st respondent’s father, Chief
M.A.K. Shonowousing thename of the 1st respondent, as per, the Deed
of Transfer dated 7/177Bxhibit B sold the property in dispute for £
10,000 to the appellant’s late father who thereupon started to put tgnants
therein. Meanwhile, the 1st respondent proceeded to the United States of
America where he qualified asveedical practitioner. In 1971, his father
Chief M.A.K. Shonowodied but althoughthe 1st respondent returned
briefly for theburial, upon his finateturnfrom U.S.A. he discoverdtiat
the property irdisputehad been purportedly sold. By reason of the fore-
going premises, the 1st respondeaimmenced a@action against the
appellant'sather andhe 2nd respondent akefendants seekirigter alia
a declaration that the Deed of Transkethibit 13 wasnull andvoid
contending thahis father had indeed purchast property as a gift foH
him because he waise first member othe family to be admitted into a
secondary school and théte property was purchased lo finance his fur-
ther education and to serve as a residence for him in future.
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The main question that called for determination befioeecourt
was the ascertainment of the intention of Chief M.ASKonowo at the
time in 1959 when he bought the propertdispute in the name of his son
the 1st respondent. Did he intengjié& to him in which case he would

g have no right to alienate the property or did he intend to retain the benefi-
cial ownership othe property such as to entitle him to dispose of it at his
pleasure. Ithe resolution of the issue, the applicable principle of law was
restated by the House of Lords in the case of ShepheZdriwright

c (1954) 2 WLR 967 where Viscount Simonds at p. B&a this to say -

".....I think that the law is clear that on the one hand where a man
purchases shares and they aggistered in the name of a stranger there is
a resulting trust in the favour of a purchaser; on the other hand, if they are
registered in the name of a child or one to whom the purchaser then stood in

D |oco paentis, there is no such resulting trust but a presumption of advance-
ment. Equally it is clear that the presumption may be rebutted but should
not, as Lord El don said, give way to slightcaimstances.”

Applying the above principles to the facts of this case, it seen, to me

E plain that since it is common ground that the property in dispute was pur-
chased by Chief M.A.K. Shonowo in the hame« the 1st respondent, his son,
there is a presumption of advancement or gift in favour of the latter. But the
presumption is rebuttal by the appellant who alleges the contrary. As to the

F nature of theevidence necessary to rebut such a presumption, Viscous
Simonds, in the Shepherd’s case supra at p.970, continued, thus:-

“It must then be asked by what evidence can the presumption be
rebutted.........cceeoveivciiiniee e, It is, | think, correctly stated in substan-
tially the same terms in every textbook that | have consulted and supported

Gby authority extending over a loqgriod of time. | will take, as an ex-
ample, apassage fronsnells Equity 24 at p. 153 which is as follow :-

‘The acts and declarations of the parties before or so immediately
after it as to constitute a part of the transaction, admissible in evi-

H dence either for or againgite party who did the act of made texlara-

1110 P But subsequent declarations are admissible
as evidence only against the party who made them, and not in his favour.’

In the case in hand, the court below examined critically whether
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there was credible evidence of rebuttal of the presumption of advancement
and at p.395 Ayoola, JCA., as he then was, in the leading judgment had this
to say:-

“There was no evidence before me of acideafarations before or
at the time of the father’s purchase of the property by virtue of ExhibiA in
1959 in the name of the plaintiff or immediatafyer it, to constitute a
part of the transactiorwhich is admissible to show that the plaintiff's
father intended a resulting trust. SubsequiEtarations and acts of which
evidence abounds from the defence are inadmissible in evidenebub _r
the presumption of advancement. Agaimilar dealings or the course (%
business practicthat the plaintiff's father collected rents on the property
are irrelevant

The above conclusions cannot be faulted as they are in accordance
with the correct statement of the law. Since the appellant led no cré&ible
evidence to dislodge the presumption of advancement that the father of
the 1st respondent intended that the property in dispute was a gift to the
1st respondent, that presumption inures in his favourifipgcation is
that the father of the 1st respondent lacked the legal capacity to sgll the
property in dispute to theppellant’'sfather. Consequently, the Deed of
Transfer made in that regandasnull and void.

For the foregoing, inaddition tothe comprehensive reasons ar-
ticulated in thdeading judgment of my learned brother, Ejiwunmi, JSG., |
alsodismiss theappeal with the order as to costs made therein.



